
LPLI 2022 Claims Survey: Malpractice Claim Severity 
Hits All-Time High as Law Firms Face Rapid Change

Insurer Survey

I. Introduction & Overview
As the legal industry continues to undergo a rapidly evolving operating environment, 
PDQ\�OHDGHUV�RI�8�6��ODZ�¿UPV�DUH�DGRSWLQJ�PRUH�ULJRURXV�PDQDJHPHQW�DSSURDFKHV�
WR�UXQQLQJ�WKHLU�¿UPV��LQFOXGLQJ�D�VWURQJ�IRFXV�RQ�FXWWLQJ�H[SHQVHV��LPSOHPHQWLQJ�
PRUH�ÀH[LEOH�ZRUN�DUUDQJHPHQWV��DQG�H[SDQGLQJ�WKHLU�XVH�RI�WHFKQRORJ\��

)XUWKHUPRUH��DV�ODZ�¿UPV�FRPSHWH�PRUH�DJJUHVVLYHO\�IRU�ERWK�EXVLQHVV�DQG�WDOHQW��
WKH�PRYH�WRZDUG�D�K\EULG�ZRUN�PRGHO�WRJHWKHU�ZLWK�FRQWLQXHG�UHOLDQFH�RQ�ODWHUDO�KLUHV�
has triggered a corresponding increase in larger claims. These matters are arising 
SULPDULO\�IURP�FRQÀLFWV�RI�LQWHUHVW�DQG�ODFN�RI�TXDOLW\�RI�ZRUN�UHYLHZ�

(YHQ�WKRXJK�WKH�IUHTXHQF\�RI�OHJDO�PDOSUDFWLFH�FODLPV�UHPDLQV�UHODWLYHO\�ÀDW��FODLP�
VHYHULW\�FRQWLQXHV�WR�VSLNH��$PRQJ�RWKHU�IDFWRUV��HOHYDWHG�FODLP�FRVWV�KDYH�EHHQ�
GULYHQ�E\�DQ�LQFUHDVH�LQ�OHJDO�GHIHQVH�FRVWV�GXH�WR�FRXUW�GHOD\V�DULVLQJ�IURP�WKH�
LPSDFW�RI�&29,'�����DJJUHVVLYH�WDFWLFV�GHSOR\HG�E\�SODLQWLIIV¶�FRXQVHO��DQG�WKH�
RYHUDOO�LQFUHDVLQJ�FRPSOH[LW\�RI�FDVHV��$V�D�UHVXOW��VRPH�¿UPV�QRZ�UXVK�WR�VHWWOH�
ODUJH�FODLPV�±�RIWHQ�EHIRUH�OLWLJDWLRQ�LV�¿OHG�±�WR�DYRLG�HVFDODWLQJ�FRVWV���

,Q�OLJKW�RI�WKHVH�GHYHORSPHQWV��NQRZLQJ�PRUH�DERXW�KRZ�OHJDO�PDOSUDFWLFH�FODLPV�
FRPH�DERXW��WKHLU�W\SLFDO�FDXVHV��DQG�KRZ�WR�SUHYHQW�WKHP�FDQ�SURYLGH�YDOXDEOH�
LQVLJKWV�IRU�D�¿UP¶V�PDQDJHPHQW�WHDP��$PHV�	�*RXJK��D�WUXVWHG�LQVXUDQFH�
DQG�ULVN�DGYLVRU�WR�ODZ�¿UPV��FRQGXFWHG�LWV���th�DQQXDO�VXUYH\�RI�/DZ\HUV¶�
3URIHVVLRQDO�/LDELOLW\�,QVXUDQFH��/3/,��FODLPV�UHVXOWV��

$V�LQ�RXU�SULRU�VXUYH\V��WKH�FXUUHQW�VWXG\�ORRNV�DW�WKH�YROXPH�RI�FODLPV�LQVXUHUV�DUH�
H[SHULHQFLQJ�DV�ZHOO�DV�VSHFL¿F�WUHQGV�ZLWK�UHVSHFW�WR�ODUJHU�FODLPV��:H�LGHQWLI\�
SUDFWLFH�DUHDV�DQG�W\SHV�RI�HUURUV�PRVW�OLNHO\�WR�WULJJHU�PDOSUDFWLFH�FODLPV��DQG�ORRN�
DW�LVVXHV�NHHSLQJ�LQVXUHUV�XS�DW�QLJKW��VXFK�DV�WKRVH�UHODWHG�WR�ODWHUDO�KLULQJ�DQG�
UHPRWH�ZRUN��VLOHQW�F\EHU��DQG�5XVVLDQ�DJJUHVVLRQ��:H�DOVR�H[DPLQH�WKH�ULVLQJ�FRVW�
to defend and manage legal malpractice claims.

(OHYHQ�RI�WKH�OHDGLQJ�LQVXUDQFH�FRPSDQLHV�WKDW�ZULWH�/DZ\HUV¶�3URIHVVLRQDO�/LDELOLW\�
,QVXUDQFH�FRYHUDJH�SDUWLFLSDWHG�LQ�WKLV�\HDU¶V�VXUYH\��7KH\�LQFOXGH�$5*2��&UXP�
	�)RUVWHU��%5,7��(YHUHVW��,URQVKRUH��0DUNHO��3UR6LJKW�6SHFLDOW\��6RPSR��7UDYHOHUV��
4%(��DQG�6ZLVV�5H�&RUSRUDWH�6ROXWLRQV��7RJHWKHU��WKH\�LQVXUH�DSSUR[LPDWHO\����
percent of the AM Law  100�¿UPV��:H�DUH�JUDWHIXO�IRU�WKHLU�SDUWLFLSDWLRQ�LQ�RXU�VWXG\�
DQG�DUH�SOHDVHG�WR�SUHVHQW�WKH�¿QGLQJV�LQ�WKLV�UHSRUW�

II. Survey Findings

����/HJDO�PDOSUDFWLFH�FODLP�IUHTXHQF\�UHPDLQHG�ÀDW�WR�VRPHZKDW�KLJKHU�LQ�� ����
�����������DIWHU�UHDFKLQJ�D�KLJK�LQ������ 

6HYHQ�RI�WKH����LQVXUHUV�VXUYH\HG�H[SHULHQFHG�FODLPV�IUHTXHQF\�VLPLODU�WR�������2I�
WKH�IRXU�LQVXUHUV�ZKR�VDZ�FODLP�IUHTXHQF\�ULVH�ODVW�\HDU��RQH�LQGLFDWHG�LW�LQFUHDVHG�E\�
OHVV�WKDQ�����RQH�UHSRUWHG�D�������LQFUHDVH��DQRWKHU��DQ�LQFUHDVH�RI���������DQG�
RQH�UHSRUWHG�DQ�LQFUHDVH�RI�PRUH�WKDQ�����
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2)  Legal malpractice claim severity continues upward trend; mistakes are costlier.

7KH�ODVW�VHYHUDO�\HDUV�KDYH�EHHQ�WKH�ZRUVW�RQ�UHFRUG�IRU�OHJDO�PDOSUDFWLFH�FODLP�
SD\RXWV��,Q�WKH�ODVW�WZR�\HDUV�DORQH��WKH�LQVXUDQFH�PDUNHW��LQFOXGLQJ�PXWXDO�
LQVXUDQFH�FRPSDQLHV��/OR\GV�RI�/RQGRQ��DQG�FRPPHUFLDO�PDUNHW�LQVXUHUV��KDV�VHHQ�
DW�OHDVW�¿YH�FODLPV�VHWWOH�IRU�RYHU�QLQH�¿JXUHV�

$QQH�.HLVHU�%UHQQHU��WKH�+HDG�/DZ\HUV�'LUHFWRU�DW�6ZLVV�5H�&RUSRUDWH�6ROXWLRQV��
VWDWHG��³7KH�PDUNHW�KDV�H[SHULHQFHG�D�WZLQ�WUDFN�G\QDPLF�WR�FODLPV�SD\RXWV��6RPH�
VHYHUH�FODLPV�IURP�ROGHU�\HDUV�GHYHORS�EH\RQG�WKH�QRUPDO�GHYHORSPHQW�SDWWHUQV�
DQG�WDNH�ORQJHU�WR�FRQFOXGH��QRWDEO\�¿QDQFLDO�FULVLV�UHODWHG�FODLPV�XS�WR������\HDUV���
ZKLOH�LQ�SDUDOOHO�RWKHU�FODLPV�H[SHULHQFH�D�VKRUWHQHG�GHYHORSPHQW�WDLO��ZKHUH�¿UPV�
DUH�SD\LQJ�VL]HDEOH�VHWWOHPHQWV�LQYROYLQJ�SULPDU\�DQG�H[FHVV�LQVXUHUV�ZLWKLQ���WR�
���PRQWKV�RI�QRWLFH��7KLV�FUHDWHV�SUHVVXUH�IRU�SULPDU\�DQG�H[FHVV�LQVXUHUV�ZKR�DUH�
IDFHG�ZLWK�ERWK�W\SHV�RI�FODLPV�SD\RXWV�LQ�WKH�VDPH�¿QDQFLDO�\HDU�´��

¾  &ODLPV�ZLWK�UHVHUYHV�RYHU���������� As one indication of how insurers are 
grappling with claim severity, all 11 insurers polled had claims reserved over 
����������FRPELQHG�LQGHPQLW\�DQG�GHIHQVH�FRVWV���6L[�KDG����RU�PRUH�FODLPV�
UHVHUYHG�DERYH�WKLV�DPRXQW��IRXU�KDG�EHWZHHQ�������FODLPV�UHVHUYHG�RYHU�
����������DQG�RQH�KDG�EHWZHHQ������FODLPV�UHVHUYHG�RYHU�����������

¾  &ODLPV�SDLG�RYHU�����PLOOLRQ��7HQ�RI�WKH����LQVXUHUV�����SHUFHQW��KDYH�
SDUWLFLSDWHG�LQ�D�FODLP�SD\RXW�LQ�H[FHVV�RI�����PLOOLRQ�LQ�WKH�ODVW�WZR�\HDUV�

�����0RUH�VLJQL¿FDQWO\��WKUHH�SDLG�D�FODLP�EHWZHHQ������PLOOLRQ��������PLOOLRQ���

¾  &ODLPV�SDLG�RYHU������PLOOLRQ��)RXU�RI�WKH����LQVXUHUV�����SHUFHQW��KDYH�SDLG�
D�FODLP�RYHU������PLOOLRQ��$QHFGRWDOO\��DW�OHDVW�RQH�FODLP�VHWWOHG�IRU�RYHU������
PLOOLRQ�DQG�¿YH�FDVHV�VHWWOHG�IRU�RYHU�QLQH�¿JXUHV��

$OWKRXJK�VRPH�RI�WKHVH�LQVXUHUV�ZLWK�ODUJH�FODLP�SD\RXWV�OLNHO\�ZHUH�LQYROYHG�ZLWK�
WKH�VDPH�FODLP�V��JLYHQ�TXRWD�VKDUH�FRYHUDJH�DUUDQJHPHQWV�DQG�H[FHVV�OLPLWV��LW¶V�
FOHDU�WKDW�WKH�QXPEHU�RI�FODLPV�UHVXOWLQJ�LQ�PXOWLPLOOLRQ�GROODU�SD\RXWV�KDV�FRQWLQXHG�
WR�LQFUHDVH�RQ�D�\HDU�RYHU�\HDU�EDVLV��

7KH�SRWHQWLDO�IRU�D�ODUJH�OHJDO�PDOSUDFWLFH�FODLP�FRXSOHG�ZLWK�WKH�H[RUELWDQW�FRVW�WR�
GHIHQG�LW�XQGHUVFRUHV�WKH�QHHG�IRU�ODZ�¿UPV�WR�FDUHIXOO\�FRQVLGHU�WKH�DPRXQW�RI�OLPLWV�
WKH\�SXUFKDVH��)LUPV�VKRXOG�HQVXUH�WKH\�KDYH�DGHTXDWH�¿QDQFLDO�SURWHFWLRQ���
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Nearly 73 percent of the insurers surveyed indicated the number of claims filed in 2018 
was either the same as or higher than in 2017; only 36 percent reported fewer claims 
filed. Moreover, of the four insurers that experienced an increase in the number of claims 
filed, two saw claims increase by 21 percent or more, one, by 6-10 percent and the other 
by less than 5 percent.  
�

�

2) The severity of legal malpractice claims persists, with most insurers seeing 
individual claim payouts exceeding $150 million or more.  

Without a doubt, the number of claims resulting in larger multimillion dollar payouts – 
and the amount of those payouts – has surged year over year. Indeed, 2018 is the first 
year ever that the majority of insurers saw a claim payout of over $150 million. 

As noted, the greater complexity of matters coupled with the higher costs to defend 
claims (inclusive of rising attorneys’ fees and e-discovery costs) have fueled some of the 
increase in claim severity. The potentially substantial cost of malpractice claims 
underscores the need for law firms to give careful consideration to the professional 
liability insurance limits they purchase. �
Claims with reserves over $500,000: All the insurers surveyed had claims with 
reserves over $500,000. Eight had 21 or more matters with reserves over $500,000 
(combined indemnity and defense costs); the other three polled had between 6 - 20 
claims reserved over $500,000.  

Claims paid over $20 million: Nine of the 11 insurers polled participated in a claim 
payout of $20 million or more during 2018. 

Claims paid over $150 million: More significantly, seven of the 11 insurers have 
participated in a claim payout in excess of $150 million. Furthermore, there have 
reportedly been at least two settlements above $250 million. 

3) Largest number of claims still stems from four key practice areas: Business 
Transactions, Trust and Estates, Corporate & Securities, and Real Estate.  

Business Transactions: The practice groups in a transactional department may include 
merger and acquisition work, securities, contract construction and negotiation, private 
equity, and real estate deals. Transactional attorneys provide advice on how to structure 
a business, evaluate new ventures, and buy or sell a business. They are also involved in 
financing activities and must coordinate with other specialists, such as tax lawyers, 
employee benefits lawyers and real estate attorneys (who are all transactional lawyers), 
to serve the sophisticated needs of their corporate clients.  

Business transactions matters are a leading generator of significant lawyer liability 
claims. These claims are almost always made after the transaction is concluded, when 
hindsight is perfect.  
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/DZ\HUV¶�3URIHVVLRQDO�/LDELOLW\�&ODLPV��$QQXDO�&KDQJHV�LQ��
Frequency vs. Prior Year (2011 – 2021) 
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1RWH��GXULQJ�WKH�¿UVW�WZR�\HDUV�RI�WKH�VXUYH\�������DQG�������UHVSRQGHQWV�ZHUH�DVNHG�WR�
FRPSDUH�FXUUHQW�\HDU�FODLPV�IUHTXHQF\�WR�SULRU�\HDU�IUHTXHQF\��%HJLQQLQJ�ZLWK�WKH������
VXUYH\��UHVSRQGHQWV�ZHUH�DVNHG�WR�FRPSDUH�LPPHGLDWH�SULRU�\HDU�IUHTXHQF\�WR�WKDW�RI�WKH�
\HDU�EHIRUH�
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Allegations in a legal malpractice claim often include simple scrivener errors, inadequate 
representation, breach of fiduciary duty, and conflicts of interest. These claims may 
involve situations where the attorney overlooked a significant detail or issue in a 
transaction; didn’t raise the matter as significant with the client; failed to advise the 
client about the disadvantages of the transaction or implications of the issue; or failed to 
adequately outline from the beginning whom they did or didn’t represent.  

Avoiding business transactions claims requires the requisite expertise and time, as well 
as significant attention to detail. Under pressure to complete deals in compressed 
timeframes, business transactions lawyers often lack the bandwidth or time to recognize 
some inherent risks of the deal. Even when attorneys do have sufficient time, the client’s 
business dealings may be dicey or complex and the lawyer may simply not understand 
the underlying nature of the deal itself, making the representation inherently risky.   

Despite the duty to provide competent representation as stipulated in ABA Rule 1.1, 
many attorneys handling business transaction matters often wander outside their area of 
expertise. In transactional work, certain elements may appear quite different as the 
matter progresses. Veering outside the scope of the engagement can quickly lead to 
malpractice claims. When an attorney is hired for one task on a complex deal, but ends 
up providing input or advice on other aspects of the deal that is outside his or her area of 
expertise, it often can lead to an error or omission.  

To avoid “scope creep,” the engagement agreement should clearly define the role of the 
attorney for a particular matter – and the attorney should stick to that role. (The conflicts 
check should also align with the description of the work.) Avoid resistance by attorneys 
at your firm to re-evaluate the engagement agreement, as it’s important to spot where 
you may be getting into areas outside the scope of the agreement and to continuously 
document in writing the aspects of the matter you are working on. By maintaining a clear 
delineation of what work a lawyer has – and has not – agreed to perform, a lawyer can 
mitigate the risk of subsequently being sued for performing legal services he or she was 
not qualified to render. 
�

�
�

Trust & Estates: Another significant trend in legal professional liability involves the 
increase in claims against lawyers performing estate, trust, and probate work. The “Baby 
Boomer” generation is retiring in greater numbers with a concomitant number of heirs 
and beneficiaries disputing over estates. This all leads to a contemporaneous rise in 
claims against attorneys who mis-draft estate planning documents, fail to appreciate 
various tax consequences, err in the representation of their clients during litigation, 
and/or fail to act in an acceptable fiduciary capacity over estates and trusts. 

����/DUJHVW�QXPEHU�RI�FODLPV�VWHPV�IURP�WKUHH�NH\�SUDFWLFH�DUHDV�
 
7UXVW�	�(VWDWHV��%XVLQHVV�7UDQVDFWLRQV��DQG�&RUSRUDWH�	�6HFXULWLHV have seen the 
PRVW�FODLPV�IRU�WKH�ODVW�VHYHUDO�\HDUV��,W¶V�DOVR�ZRUWK�WDNLQJ�QRWH�RI�WKH�JURZLQJ�
QXPEHU�RI�OHJDO�PDOSUDFWLFH�FODLPV�LQ�WKH�DUHDV�RI�,QVXUDQFH�'HIHQVH and Taxation. 

5LVLQJ�QXPEHU�RI�OHJDO�PDOSUDFWLFH�FODLPV�DJDLQVW�LQVXUDQFH�GHIHQVH�ODZ\HUV��
$OWKRXJK�OHJDO�PDOSUDFWLFH�FODLPV�KDYH�H[LVWHG�IRU�RYHU�D�FHQWXU\��WKH�ODUJH�YROXPH�
RI�WKHVH�FODLPV�PDGH�E\�DQ�LQVXUHU��SULPDU\�RU�H[FHVV��DJDLQVW�FRXQVHO�UHWDLQHG�WR�
GHIHQG�LWV�LQVXUHG�LV�UHODWLYHO\�QHZ��,I�DQ�LQVXUHU�EHOLHYHV�PDOSUDFWLFH�KDV�RFFXUUHG�GXH�
WR�GHIHQVH�FRXQVHO¶V�PLVKDQGOLQJ�RI�D�FODLP��WKH�LQVXUHU�RIWHQ�KDV�WKH�DELOLW\�WR�EULQJ�D�
lawsuit against defense counsel. 

+RZHYHU��DQ�LQVXUHU¶V�DELOLW\�WR�VXH�GHIHQVH�FRXQVHO�YDULHV�E\�VWDWH��,Q�VRPH�
VWDWHV��WKH�ODZ�LV�VWLOO�XQFHUWDLQ�ZKLOH�RWKHU�VWDWHV�SHUPLW�DQ�LQVXUHU�WR�EULQJ�D�OHJDO�
malpractice claim against defense counsel under one or more of several theories: 
����7ULSDUWLWH�5HODWLRQVKLS�7KHRU\������(TXLWDEOH�6XEURJDWLRQ�7KHRU\������7KLUG�3DUW\�
%HQH¿FLDU\�7KHRU\��RU�����7KH�5HVWDWHPHQW�RI�/DZ�*RYHUQLQJ�/DZ\HUV�7KHRU\� 

1. Tripartite Relationship Theory: This theory states that the lawyer has two 
FOLHQWV��WKH�LQVXUDQFH�FRPSDQ\�DQG�WKH�LQVXUHG��7KLV�LV�EHFDXVH�ERWK�WKH�
LQVXUHG�DQG�WKH�LQVXUHU�DUH�EHQH¿FLDULHV�RI�WKH�LQVXUDQFH�FRPSDQ\¶V�H[FOXVLYH�
FRQWURO�RYHU�WKH�OLWLJDWLRQ��$V�D�UHVXOW��LI�WKH�SUR[LPDWH�FDXVH�RI�GDPDJHV�WR�WKH�
LQVXUHU�DUH�D�UHVXOW�RI�WKH�GHIHQVH�DWWRUQH\V¶�PDOSUDFWLFH��WKHQ�WKH�LQWHUHVWV�RI�
the insurer and the insured are aligned, and the insurer can sue defense counsel 
for legal malpractice. 

���Equitable Subrogation Theory:�7KLV�WKHRU\�LV�PRUH�RI�D�OLPLWHG�H[FHSWLRQ�WR�
WKH�SULYLW\�RI�FRQWUDFW�UHTXLUHPHQW��ZKHUH�QRUPDOO\�WKH�LQVXUHG�KDV�GLUHFW�SULYLW\�
of contract and an attorney-client relationship with defense counsel assigned to 
UHSUHVHQW�WKHP���7KLV�LV�EHFDXVH�LW�DOORZV�LQVXUDQFH�FRPSDQLHV�KLULQJ�GHIHQVH�
FRXQVHO�WR�DVVHUW�FODLPV�IRU�PDOSUDFWLFH�RQ�WKH�LQVXUHG¶V�EHKDOI��,Q�RWKHU�ZRUGV��
VLPLODU�WR�WKH�GRFWULQH�RI�VXEURJDWLRQ��LW�DOORZV�DQ�LQVXUDQFH�FRPSDQ\�WR�VWHS�LQWR�
WKH�LQVXUHG��FOLHQW��SRVLWLRQ�DQG�SXUVXH�D�IXOO�UHFRYHU\�IURP�WKH�GHIHQVH�FRXQVHO�
UHVSRQVLEOH�IRU�WKH�ORVV��
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3UDFWLFH�$UHDV�*HQHUDWLQJ�/DUJHVW�1XPEHU�RI�/3/�&ODLPV


Responses by Percentage
$UHD�RI�3UDFWLFH

��%XV�7UDQVDFWLRQV�&RPPHUFLDO�
��7UXVW�	�(VWDWHV
��5HDO�(VWDWH
��&RUSRUDWH�	�6HFXULWLHV
  Personal Injury Plaintiff
��&ROOHFWLRQ�	�%DQNUXSWF\
��*HQHUDO�/LWLJDWLRQ
��7D[DWLRQ
  IP
  Family Law
��/DERU�	�(PSOR\PHQW
  Insurance Defense

2021   2020   2019   2018   2017   2016   2015   2014   2013   2012   2011   2010
��������������������������������������������������������������������
��������������������������������������������������������������������
����� ����������������������������������������������������������������
��������������������������������������������������������������������
����� ����������������������������������������� � ���������������������
����� � ��������������������������������������������������������������������
����� ���������� �������������������������������������������������������
��������������� ���������������������������������������������������������
����� � ��������� �����������������������������������������������������������
���������������������������������������������������������������������������������������
�����������������������������������������������������������������������������������������
���������������������������������������������������������������������������������������
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Some of the uptick in legal malpractice claims against trust and estate attorneys stems 
from an increase in claims by non-client beneficiaries. In many jurisdictions, attorneys 
may no longer be insulated by strict privity requirements. Notably, levels of protection 
for trust and estate attorneys differ by jurisdiction: Some states follow a strict privity rule 
and do not allow malpractice lawsuits by non-client beneficiaries, provided the lawyer 
has not acted outside the scope of the attorney-client relationship. Other states permit 
an estate’s executor or administrator to assert a malpractice claim against the attorney. 
Still others outright allow non-client beneficiaries to sue trust and estate attorneys on the 
basis that they have a duty of care to non-client beneficiaries.   

Although there is no way to completely eliminate exposure to these types of claims, 
taking considered steps to be more careful and communicative can prevent a trust and 
estate practitioner from becoming another malpractice statistic. Effective communication 
starts with the retainer agreement or engagement letter (outlining whom the attorney 
does and does not represent and who can speak for the client) and continues throughout 
the representation until its termination. 

In addition to improvements in attorney-client communications, trust and estate 
practitioners can further curtail their exposure to potential liability by: conducting 
thorough investigation and discovery; making routine use of diaries and calendars for all 
meaningful dates and deadlines; and maintaining and using a thorough conflict check 
system in their practice to help avoid claims arising from potential conflicts of interest. 

4) Conflicts of interest continues as most frequent malpractice error.  

In each year the survey has been conducted, insurers were asked to identify the first and 
second most common alleged malpractice errors they are seeing. Year after year, the 
insurers have cited conflict of interest (including perceived conflicts of interest) as the 
most common alleged legal malpractice error. This year, seven of the 11 insurers 
surveyed cite conflicts either as the first or second leading cause of legal malpractice 
claims.  

Juries do not like conflicts of interest (real or perceived), regardless of how they happen. 
Even the appearance of a conflict of interest can, and often does, result in some of the 
largest legal malpractice verdicts. Conflicts are especially problematic today as increasing 
numbers of law firms seize opportunities for growth and expansion either through 
mergers or by bringing in lateral hires.  

There are times when a lawyer who changed firms can contaminate the new firm with 
what he or she learned at the old firm. Remember that Rule 1.10 provides ways for 
screening conflicted attorneys so that your firm won’t have a conflict. However, you need 
to know potential conflicts early so that you can take adequate measures. If you are 
unsure of how to properly screen a lawyer, contact an attorney who specializes in 
professional responsibility. 

Because actions alleging a breach of the duty of loyalty result in stiff penalties for 
attorneys and law firms, there is no good substitute for clear conflict of interest 
identification procedures and effective protocols for documenting the resolution of 
identified conflicts. Today, more firms are centralizing their conflicts of interest screening 
and managing the client intake process to get better control over this exposure. Even so, 
firms still need to do a better job of training their legal professionals on conflicts.  

If a conflict arises during a representation, the attorney should immediately provide full 
disclosure of the conflict and evaluate steps to minimize the harm to the client. The 
attorney should ensure the client’s interest is preserved while the issue is resolved 
and/or new counsel is engaged. 

5) Cyber claims made under Lawyers’ Professional Liability policies remain flat 
as more law firms purchase stand-alone cyber-liability insurance. 

Nearly half (five of 11) of the insurers have seen a malpractice claim resulting from a 
data security breach. Most of these claims were the result of either a stolen laptop; an 
employee error (e.g., social engineering); or a hacker. This finding is consistent with 
survey results of prior years. To help your firm protect its data, consider the following:  

•� Anticipate. Catalog all confidential data owned or maintained by the firm and 
ensure that proper security procedures are in place for keeping it safe. Conduct 
ongoing risk assessments, invest in state-of-the-art security measures, and 
consider hiring “ethical hackers” to test data security.  

���7KLUG�3DUW\�%HQH¿FLDU\�7KHRU\��$FFRUGLQJ�WR�WKLV�WKHRU\��EHFDXVH�WKH�LQVXUHG�
has a contractual duty to the insurance company to cooperate in the defense of 
D�ODZVXLW�±�DQG��OLNHZLVH��WKH�UHWDLQHG�FRXQVHO�KDV�DJUHHG��WKURXJK�WKH�LQVXUHU¶V�
GHIHQVH�FRXQVHO�JXLGHOLQHV��WR�GHIHQG�WKH�LQVXUHG�±�WKHUH�LV�D�VKDUHG�LQWHQW�
WR�KHOS�RU�EHQH¿W�WKH�LQVXUHG�FOLHQW��WKXV�PDNLQJ�WKH�LQVXUDQFH�FRPSDQ\�D�
EHQH¿FLDU\�RI�WKH�DWWRUQH\¶V�VHUYLFHV�WR�WKH�LQVXUHG��FOLHQW��

���The Restatement of Law Governing Lawyers Theory: This theory states 
WKH�ODZ\HU�GHVLJQDWHG�E\�DQ�LQVXUDQFH�FRPSDQ\�WR�GHIHQG�DQ�LQVXUHG�RZHV�D�
duty of care to the insurance company for matters where the interests of the 
LQVXUDQFH�FRPSDQ\�DQG�LQVXUHG�DUH�QRW�LQ�FRQÀLFW��ZKHWKHU�RU�QRW�WKH�LQVXUDQFH�
FRPSDQ\�LV�KHOG�WR�EH�D�FR�FOLHQW�RI�WKH�ODZ\HU��

Best Practice Tip! 
,QFUHDVLQJO\��LQVXUDQFH�FRPSDQLHV�DUH�KROGLQJ�GHIHQVH�FRXQVHO�DFFRXQWDEOH�IRU�OHJDO�
PDOSUDFWLFH�ZKHUH�WKH\�KDYH�EUHDFKHG�WKH�VWDQGDUG�RI�FDUH��6R��LW�LV�LPSHUDWLYH�WKDW�
GHIHQVH�ODZ\HUV�KDYH�VRXQG�ULVN�PDQDJHPHQW�SUDFWLFHV�LQ�SODFH��'HIHQVH�¿UPV�
VKRXOG�NQRZ�DQG�DGKHUH�WR�WKH�RXWVLGH�FRXQVHO�JXLGHOLQHV�WKH\�KDYH�DJUHHG�XSRQ�
with the insurance companies that hire them. They should also use clear and regular 
FRPPXQLFDWLRQ�ZLWK�ERWK�WKH�LQVXUHUV�DQG�LQVXUHG�FOLHQWV�UHO\LQJ�RQ�WKHLU�DGYLFH��

Rising legal malpractice claims against tax lawyers. Similar to trends associated 
with previous periods of economic downturn or uncertainty, legal malpractice claims 
DJDLQVW�WD[�ODZ\HUV�DJDLQ�DUH�RQ�WKH�ULVH��,Q�WKH�FXUUHQW�HQYLURQPHQW��LVVXHV�KDYH�
VXUIDFHG�UHODWHG�WR�WKH�FKDQJHV�WR�WKH�WD[�ODZV�GXULQJ�WKH�SDQGHPLF��LQFOXGLQJ��WKH�
)DPLOLHV�)LUVW�$FW��7KH�&RYLG�7D[�5HOLHI�$FW��7KH�$PHULFD�&DUHV�$FW��WKH�&KLOG�7D[�
&UHGLW��HWF��*LYHQ�WKH�UDSLG�FKDQJH�LQ�ODZV��VRPH�ODZ\HUV�ZKR�ODFNHG�H[SHUWLVH�WR�
KDQGOH�WKHVH�PDWWHUV�GDEEOHG�LQ�DQ�DUHD�RI�SUDFWLFH�RXWVLGH�RI�WKHLU�FDSDELOLW\�ZKLOH�
other attorneys failed to effectively communicate the changes with their clients.

Best Practice Tip! 
7D[�ODZ\HUV�VHHNLQJ�WR�SUHYHQW�RU�DYRLG�PDOSUDFWLFH�VKRXOG�VWDUW�ZLWK�WKH�EDVLFV�
of FDUHIXO�FOLHQW�VFUHHQLQJ��FOHDU�DQG�FRSLRXV�FRPPXQLFDWLRQ��DQG�FRQVFLHQWLRXV�
FDOHQGDULQJ� 

•   &DUHIXO�FOLHQW�VFUHHQLQJ� In screening a client, the lawyer should try to ensure 
WKHUH�DUH�QR�UHG�ÀDJV��QR�FRQÀLFWV�RI�LQWHUHVW��RU�SUREOHPV�ZLWK�WKH�FOLHQW¶V�DELOLW\�
WR�SD\�WKH�DWWRUQH\¶V�IHHV��,Q�HIIHFW��WKH�¿UP�ZDQWV�WR�PDNH�VXUH�LW�LV�QRW�WDNLQJ�
on the wrong client for its practice.

•   &OHDU�DQG�FRSLRXV�FRPPXQLFDWLRQ��7KH�ODZ\HU�VKRXOG�DOVR�SURYLGH�SUR¿FLHQW�
documentation of all dealings with the client. This starts with a well-crafted 
HQJDJHPHQW�DJUHHPHQW�OHWWHU�VLJQHG�E\�DOO�WKH�SDUWLHV��7KH�HQJDJHPHQW�
agreement should provide details on whom the lawyer represents and whom 
WKH\�GR�QRW��WKH�VFRSH�RI�WKH�LQWHQGHG�UHSUHVHQWDWLRQ��ZKDW�ZRUN�WKH�ODZ\HU�
ZLOO�EH�GRLQJ�IRU�WKH�FOLHQW�DQG�ZKDW�ZRUN�WKH\�ZLOO�QRW�EH�GRLQJ�IRU�WKH�FOLHQW���
DQ\�IHH�DUUDQJHPHQWV��KRZ�WKH�¿OHV�ZLOO�EH�KDQGOHG��DQG�H[SHFWDWLRQV�RQ�
FRPPXQLFDWLRQ�DQG�FRRSHUDWLRQ�EHWZHHQ�WKH�FOLHQW��WKH�¿UP�DQG�WKH�DWWRUQH\��

•   &RQVFLHQWLRXV�FDOHQGDULQJ��7D[�PDWWHUV�VKRXOG�EH�FDUHIXOO\�FDOHQGDUHG�WR�
avoid missing deadlines and to schedule regular communications with the 
FOLHQW��DV�IDLOXUH�WR�NQRZ�RU�DVFHUWDLQ�GHDGOLQH�FRUUHFWO\�LV�WKH�WRS�VXEVWDQWLYH�
HUURU�IRU�WD[�ODZ\HUV��$W�WKH�VDPH�WLPH��DV�WKH�EXVLQHVV�HQYLURQPHQW�EHFRPHV�
LQFUHDVLQJO\�JOREDO��FOLHQWV�DQG�DWWRUQH\V�DUH�QR�ORQJHU�FRQVWUDLQHG�WR�
JHRJUDSKLFDO�ORFDWLRQV��7KLV�FRPHV�ZLWK�DGGLWLRQDO�ULVNV�DV�VWDWXWHV�RI�OLPLWDWLRQV�
YDU\�E\�MXULVGLFWLRQ��$GGLWLRQDOO\��D�QXPEHU�RI�HYHQWV�FDQ�HYHQ�WROO�WKH�VWDWXWH�RI�
OLPLWDWLRQV�LQ�FLYLO�WD[�PDWWHUV��LQFOXGLQJ��FROOHFWLRQ�GXH�SURFHVV�KHDULQJ�UHTXHVWV��
RIIHUV�LQ�FRPSURPLVH��DQG�LQQRFHQW�VSRXVH�UHOLHI�UHTXHVWV�
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4)  Most common legal malpractice errors. 
 
&RQÀLFWV�RI�,QWHUHVW�FRQWLQXH�WR�EH�WKH�PRVW�IUHTXHQW�PDOSUDFWLFH�HUURU��FOHULFDO�HUURUV����
UDQNHG�DV�WKH�VHFRQG�PRVW�FRPPRQ�HUURU�OHDGLQJ�WR�PDOSUDFWLFH�FODLPV�WKLV�\HDU�

&RQÀLFWV�RI�LQWHUHVW�KDV�EHHQ�WKH�OHDGLQJ�FDXVH�RI�PDOSUDFWLFH�FODLPV�\HDU�RYHU�\HDU��
)LYH�RI�WKH�LQVXUHUV�UDQNHG�LW�WKH�PRVW�IUHTXHQWO\�DOOHJHG�HUURU�DQG�WZR�UDQNHG�LW�VHFRQG��

Clerical/scrivener’s errors�ZHUH�UDQNHG�WKH�VHFRQG�OHDGLQJ�FDXVH�RI�PDOSUDFWLFH�
FODLPV��IRXU�RI�WKH����LQVXUHUV�UDQNHG�LW�DV�HLWKHU�WKH�OHDGLQJ�FDXVH�RU�VHFRQG�OHDGLQJ�
cause of a malpractice claim. 

&OHULFDO�VFULYHQHU¶V�HUURUV�DUH�VLPSOH�RU�PLQRU�PLVWDNHV��VXFK�DV�ZULWLQJ�WKH�ZURQJ�
QXPEHUV�GRZQ�GXULQJ�D�VHWWOHPHQW�QHJDWLRQ�WKDW�FKDQJHV�WKH�PHDQLQJ�RI�D�OHWWHU��
paper or document. It is not one that occurs from judicial reasoning or determination. 

*LYHQ�WKH�ODUJHU�VL]H�DQG�LQFUHDVLQJ�FRPSOH[LW\�RI�VRPH�EXVLQHVV�WUDQVDFWLRQV��
HYHQ�DQ�RWKHUZLVH�³VLPSOH�PLVWDNH´�FDQ�OHDG�WR�D�ODUJH�OHJDO�PDOSUDFWLFH�SD\RXW��
)LUPV�VKRXOG�EH�GRXEOH��DQG�WULSOH�FKHFNLQJ�WKHLU�ZRUN��ZLWK�PXOWLSOH�H\HV�RQ�WKH�
same document to ensure accuracy. 

����:KDW�NHHSV�LQVXUHUV�XS�DW�QLJKW"
 
7KLV�\HDU��OHJDO�PDOSUDFWLFH�LQVXUHUV�ZHUH�DVNHG�ZKDW�ZDV�NHHSLQJ�WKHP�XS�DW�QLJKW�
and why? Their responses contained several recurring themes, including: lateral hires 
DQG�DWWRUQH\�PLJUDWLRQ��ZRUN�SUDFWLFHV�VXSHUYLVLRQ�UHODWHG�WR�&RYLG�����DQG�VLOHQW�
F\EHU�H[SRVXUH��6LQFH�WKH�SROOLQJ�RI�WKH�LQVXUHUV��ZH�FDQ�DQHFGRWDOO\�DGG�5XVVLDQ�
DJJUHVVLRQ�LQ�8NUDLQH�WR�WKLV�OLVW�
 
/DWHUDO�KLUH�DQG�DWWRUQH\�PLJUDWLRQ�ULVN��7RGD\��ODZ�¿UPV�PXVW�FRQWLQXH�WR�RSHUDWH�
in an intensely competitive landscape. The imperative for survival and the drive 
IRU�JURZWK�DUH�OHDGLQJ�WR�PRUH�¿UP�PHUJHUV�DQG�WKH�KLULQJ�RI�DWWRUQH\V�IURP�RWKHU�
¿UPV��,Q�IDFW��QHDUO\�DOO�ODZ�¿UPV�VD\�LQRUJDQLF�JURZWK�RU�ODWHUDO�KLULQJ�LV�SDUW�RI�WKHLU�
VWUDWHJ\�JRLQJ�IRUZDUG��8QIRUWXQDWHO\��WKHVH�LQLWLDWLYHV�RIWHQ�EULQJ�JUHDWHU�ULVNV��
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First and second most frequently alleged malpractice errors (for 11 insurers).

&RQÀLFWV�RI�LQWHUHVW

Procedural error

)DLOXUH�WR�¿OH�WLPHO\

Clerical error

2WKHU�*HQHUDO�1HJOLJHQFH�

Fraud

,QDGHTXDWH�GLVFRYHU\�RU�GLVFRYHU\�VDQFWLRQV

)DLOXUH�WR�FDOHQGDU�)ROORZ�XS

Choice of Law

Third party claims

)DLOXUH�WR�NQRZ�RU�SURSHUO\�DSSO\�WKH�ODZ

)DLOXUH�WR�REWDLQ�FRQVHQW�RU�LQIRUP�WKH�FOLHQW

$OOHJHG�(UURU

First

Second

Insurers



$FFRUGLQJ�WR�0LFKDHO�(OOHQKRUQ��IRXQGHU�DQG�&(2��'HFLSKHU�,QYHVWLJDWLYH�
,QWHOOLJHQFH��DQ�DGYLVRU\�¿UP�WKDW�XVHV�LQYHVWLJDWLYH�LQWHOOLJHQFH�WR�KHOS�ODZ�¿UPV�
UHGXFH�ODWHUDO�KLUH�ULVN���ODWHUDO�KLULQJ�>RI�SDUWQHUV�DQG�DVVRFLDWHV@�LQFUHDVHG�E\����
SHUFHQW�VLQFH�������MXPSLQJ�IURP��������WR���������

+H�ZDUQV��³:KLOH�WKHUH�ZHUH�PRUH�WKDQ�������ODWHUDO�SDUWQHU�PRYHV�LQ�������QHDUO\�
���SHUFHQW�RI�DOO�ODWHUDO�SDUWQHU�KLUHV�IDLO�´�

0RUH�FRQFHUQLQJ�IRU�ODZ�¿UPV��DFFRUGLQJ�WR�0U��(OOHQKRUQ��VKRXOG�EH�WKDW����SHUFHQW�
RI�¿UPV�H[SHULHQFH�D�PDOSUDFWLFH�LVVXH�DULVLQJ�IURP�D�ODWHUDO�SDUWQHU�DQG�WKDW�WKH�
DYHUDJH�FRVW��LQ�SDLG�FODLPV��LV�HLJKW�WLPHV�JUHDWHU�IRU�D�ODWHUDO�KLUH�WKDQ�IRU�DQ�
LQFXPEHQW�DWWRUQH\��

7KH�ULVN�RI�D�PDOSUDFWLFH�FODLP��RI�ORVLQJ�D�FOLHQW��DQG�WKH�LQFDOFXODEOH�FRVW�RI�EULQJLQJ�
LQ�D�FXOWXUDOO\�LQFRPSDWLEOH�DWWRUQH\�RIWHQ�PLJKW�EH�DYRLGHG�ZLWK�D�PLQLPXP�DPRXQW�RI�
due diligence. As currently reported in 7KH�$PHULFDQ�/DZ\HU�±�³/DWHUDO�+D]DUG��/HJDO�
0DOSUDFWLFH�&ODLPV�5LVH�:LWK�1HZ�+LUHV´1�DQG�³+LULQJ�0LV¿UHV�6KRZ�1HHG�IRU�7RXJKHU�
/DZ�)LUP�9HWWLQJ´��±�ODZ�¿UP�ODWHUDO�KLULQJ�LV�SURFHHGLQJ�DW�D�IDVWHU�SDFH�WKDQ�HYHU��
Despite the need for a vigilant hiring and selection process, attorney candidates that 
SUHYLRXVO\�WRRN�IRXU�WR�VL[�PRQWKV�WR�KLUH�DUH�QRZ�EHLQJ�KLUHG�LQ�IRXU�WR�VL[�ZHHNV���

0U��(OOHQKRUQ�QRWHG��³2QH�RXW�RI�HYHU\�WKUHH�ODWHUDOV�KDV�D�VHULRXV�UHG�ÀDJ�´�

6SHFL¿FDOO\��UHG�ÀDJV�LQ�WKHVH�UHFUXLWPHQW�HIIRUWV�PD\�LQFOXGH��DQ�RYHUVWDWHG�ERRN�RI�
EXVLQHVV��TXHVWLRQDEOH�OHJDO�VNLOOV�DQG�H[DJJHUDWHG�FUHGHQWLDOV��FRQÀLFWV�DQG�RXWVLGH�
EXVLQHVV�LQWHUHVWV��XQHWKLFDO�EHKDYLRU��PDOSUDFWLFH�FODLPV��DQG�VLJQL¿FDQW�WD[�OLHQV�RU�
EDQNUXSWFLHV��$OWKRXJK�UHFUXLWLQJ�DWWUDFWLYH�ODWHUDO�KLUHV�LV�SDUW�RI�PRVW�¿UP¶V�VWUDWHJ\�
JRLQJ�IRUZDUG��LW�LV�LPSRUWDQW�WKDW�¿UPV�EDODQFH�WKHLU�GHVLUH�IRU�UHFUXLWLQJ�ZLWK�WKH�
need to engage in a thorough vetting process. 

:RUN�SUDFWLFHV�UHODWHG�WR�&RYLG����VXSHUYLVLRQ�RI�VWDII� Timothy Loyal, Claims 
(	2�PDQDJHU�DW�$;$�;/��REVHUYHG��³7LJKW�RYHUVLJKW�RI�DWWRUQH\�VWDII�LV�QHHGHG�LQ�
RUGHU�WR�UHGXFH�OHJDO�PDOSUDFWLFH�ULVN�´

5XOH�����RI�WKH�$%$�0RGHO�5XOHV�UHTXLUHV�D�ODZ\HU�KDYLQJ�GLUHFW�VXSHUYLVRU\�DXWKRULW\�
RYHU�DQRWKHU�ODZ\HU�WR�PDNH�UHDVRQDEOH�HIIRUWV�WR�HQVXUH�WKDW�WKH�RWKHU�ODZ\HU�
FRQIRUPV�WR�WKH�5XOHV�RI�3URIHVVLRQDO�&RQGXFW��

+RZHYHU��ZKHQ�D�ODZ�¿UP¶V�HPSOR\HHV�DUH�GLVSHUVHG�LQ�GLIIHUHQW�ORFDWLRQV��DV�WKH\�
KDYH�EHHQ�WKURXJKRXW�WKH�SDQGHPLF��LW�LV�DUJXDEO\�PRUH�GLI¿FXOW�WR�VXSHUYLVH��,QGHHG��
LW�LV�KDUGHU�WR�NQRZ�LI�DWWRUQH\V�DUH�PDQDJLQJ�WKHLU�FDVHORDGV��KRZ�WKH\�DUH�GRLQJ�
PHQWDOO\�DQG�SK\VLFDOO\��ZKDW�HUURUV�PLJKW�KDYH�EHHQ�PDGH���

Best Practice Tip! 
/DZ�¿UPV�QHHG�WR�¿QG�ZD\V�WR�SURPRWH�D�FXOWXUH�WKDW�HQFRXUDJHV�FRPPXQLFDWLRQ��
RSHQQHVV��DFFHVV�DQG�FROODERUDWLRQ��7KH\�VKRXOG�PDLQWDLQ�UHJXODU�DQG�SUHGLFWDEOH�
FRPPXQLFDWLRQ�ZLWK�WKHLU�ODZ\HUV�DQG�VWDII�PHPEHUV��VR�WKDW�WKH\�QRWLFH�LI�VRPHRQH�
KDV�WKH�FDSDFLW\�DQG�VNLOOV�WR�KDQGOH�WKHLU�ZRUN�RU�LI�WKH\�GURS�RII�WKH�UDGDU��3UDFWLFH�
JURXS�OHDGHUV�VKRXOG�DOVR�EH�WDVNHG�ZLWK�NHHSLQJ�WUDFN�RI�VWDII�

0HDQZKLOH��ODZ�¿UP�HPSOR\HHV�VKRXOG�DOVR�NQRZ�DERXW�UHVRXUFHV�±�ERWK�ZLWKLQ�DQG�
RXWVLGH�WKH�¿UP�±�WKDW�PD\�EH�DYDLODEOH�WR�WKHP�LI�WKH\�IHHO�RYHUZKHOPHG��DQ[LRXV�
RU�GHSUHVVHG��)RU�LQVWDQFH��DQ�H[FHOOHQW�SODFH�WR�VWDUW�PLJKW�EH�WKH�UHVRXUFHV�SDJH�
RQ�WKH�$PHULFDQ�%DU�$VVRFLDWLRQ�ZHEVLWH�DW�ZZZ�DPHULFDQEDURUJ�JURXSV�ODZ\HUB
DVVLVWDQFH�UHVRXUFHV�FRYLG�����PHQWDO�KHDOWK�UHVRXUFHV�. 
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7) Insurers see sharp increase in cost to defend legal malpractice claims. 

Ten of the 11 insurers surveyed indicated defense costs increased in 2018 over the prior 
year. Two indicated the average cost to defend a claim exceeded $500,000; three stated 
their average defense costs were between $100,000 and $500,000, and the remaining 
six insurers all had an average cost between $50,000 - $100,000.  

The hourly rates insurers pay defense counsel also rose again in 2018, with 63 percent of 
the insurers polled seeing an increase in the last year. Of these insurers, three saw an 
increase of up to 2 percent and four saw increases of 2-5 percent.  

III. Conclusion: As firms move to address key challenges, 
risk management remains key. 
Effective risk management requires that firms continually re-evaluate their practices and 
procedures, and potentially even their business strategy, to achieve the proper risk-
reward balance. In this regard, understanding the frequency and severity of legal 
malpractice claims, the practice areas where they are most likely to occur, and the 
causes of errors leading to claims can provide invaluable insights into where to invest 
limited time and resources. Building and maintaining a solid risk management program 
and culture takes continual attention. However, experience has shown that this 
‘investment’ pays dividends in many ways – reduced stress among the firm’s lawyers 
and staff, enhanced financial results, and better pricing and coverage terms on the firm’s 
lawyers’ professional liability insurance. 
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Allegations in a legal malpractice claim often include simple scrivener errors, inadequate 
representation, breach of fiduciary duty, and conflicts of interest. These claims may 
involve situations where the attorney overlooked a significant detail or issue in a 
transaction; didn’t raise the matter as significant with the client; failed to advise the 
client about the disadvantages of the transaction or implications of the issue; or failed to 
adequately outline from the beginning whom they did or didn’t represent.  

Avoiding business transactions claims requires the requisite expertise and time, as well 
as significant attention to detail. Under pressure to complete deals in compressed 
timeframes, business transactions lawyers often lack the bandwidth or time to recognize 
some inherent risks of the deal. Even when attorneys do have sufficient time, the client’s 
business dealings may be dicey or complex and the lawyer may simply not understand 
the underlying nature of the deal itself, making the representation inherently risky.   

Despite the duty to provide competent representation as stipulated in ABA Rule 1.1, 
many attorneys handling business transaction matters often wander outside their area of 
expertise. In transactional work, certain elements may appear quite different as the 
matter progresses. Veering outside the scope of the engagement can quickly lead to 
malpractice claims. When an attorney is hired for one task on a complex deal, but ends 
up providing input or advice on other aspects of the deal that is outside his or her area of 
expertise, it often can lead to an error or omission.  

To avoid “scope creep,” the engagement agreement should clearly define the role of the 
attorney for a particular matter – and the attorney should stick to that role. (The conflicts 
check should also align with the description of the work.) Avoid resistance by attorneys 
at your firm to re-evaluate the engagement agreement, as it’s important to spot where 
you may be getting into areas outside the scope of the agreement and to continuously 
document in writing the aspects of the matter you are working on. By maintaining a clear 
delineation of what work a lawyer has – and has not – agreed to perform, a lawyer can 
mitigate the risk of subsequently being sued for performing legal services he or she was 
not qualified to render. 

Trust & Estates: Another significant trend in legal professional liability involves the 
increase in claims against lawyers performing estate, trust, and probate work. The “Baby 
Boomer” generation is retiring in greater numbers with a concomitant number of heirs 
and beneficiaries disputing over estates. This all leads to a contemporaneous rise in 
claims against attorneys who mis-draft estate planning documents, fail to appreciate 
various tax consequences, err in the representation of their clients during litigation, 
and/or fail to act in an acceptable fiduciary capacity over estates and trusts. 

6LOHQW�F\EHU�H[SRVXUH��)URP�WKH�SHUVSHFWLYH�RI�ODZ\HUV¶�SURIHVVLRQDO�OLDELOLW\�
LQVXUHUV��³VLOHQW�F\EHU�H[SRVXUH´�UHIHUV�WR�SRWHQWLDO�F\EHU�UHODWHG�ORVVHV�RQ�WKH�OHJDO�
PDOSUDFWLFH�LQVXUDQFH�SROLF\�WKDW�ZHUH�QRW�VSHFL¿FDOO\�GHVLJQHG�WR�FRYHU�F\EHU�ULVN��
,Q�RWKHU�ZRUGV��LQ�PRVW�LQVWDQFHV��ODZ\HUV¶�SURIHVVLRQDO�OLDELOLW\�LQVXUHUV�KDYH�QRW�
H[SUHVVO\�VWDWHG�WKHLU�SROLF\�H[FOXGHV�F\EHU�UHODWHG�H[SRVXUH��

+RZHYHU��E\�QRW�PDNLQJ�WKH�ODQJXDJH�FHUWDLQ��WKH\�GRQ¶W�GHQ\�LW�HLWKHU��/DZ�¿UPV�
QHHG�WR�EH�VXUH�WKH\�XQGHUVWDQG�ZKHWKHU�RU�QRW�WKHLU�OHJDO�PDOSUDFWLFH�LQVXUDQFH�
ZLOO�FRYHU�D�F\EHU�UHODWHG�EUHDFK�±�DQG�LI�VR��ZKHWKHU�RU�QRW�WKHLU�F\EHU�SROLF\�ZLOO�
UHVSRQG�¿UVW��

6RPH�F\EHU�SROLFLHV�VWDWH�WKH\�DUH�H[FHVV�WR�DQ\�RWKHU�DYDLODEOH�LQVXUDQFH��6R��D�
¿UP¶V�ODZ\HUV¶�SURIHVVLRQDO�OLDELOLW\�LQVXUDQFH�SROLF\�OLPLW�DQG�GHGXFWLEOH�FRXOG�EH�DW�
ULVN�LI�F\EHU�UHODWHG�ORVVHV�DUH�QRW�VSHFL¿FDOO\�H[FOXGHG��

5XVVLDQ�DJJUHVVLRQ�LQ�8NUDLQH��$QHFGRWDOO\��ZH�NQRZ�WKDW�LQVXUHUV�DUH�FRQFHUQHG�
WKDW�¿QDQFLDO�WUDFWLRQV�LQ�DQG�RXW�RI�5XVVLD�PD\�EHFRPH�GLI¿FXOW�IRU�ODZ�¿UPV�DQG�
LQVXUHUV�ZLOO�EH�ORRNLQJ�WR�VHH�KRZ�ODZ�¿UPV�GLVHQWDQJOH�WKHPVHOYHV��7KLV�LV�DOVR�
FDXVLQJ�VRPH�LQVXUHUV�WR�UH�HYDOXDWH�WKHLU�PDUNHW�SDUWLFLSDWLRQ�DQG�HLWKHU�UHGXFH�
FDSDFLW\��FHDVH�ZULWLQJ�FHUWDLQ�¿UPV�RU�DWWHPSW�WR�DGG�H[FOXVLRQDU\�ODQJXDJH��

6)  Continued increase in cost to defend legal malpractice claims. 
 
1RW�VXUSULVLQJO\��WKH�VXUYH\�IRXQG�WKH�FRVW�RI�GHIHQGLQJ�PDOSUDFWLFH�FODLPV�FRQWLQXHV�
to increase. Among the insurers surveyed, nine of 11 indicated defense costs 
LQFUHDVHG�LQ������RYHU�WKH�SULRU�\HDU��

¾��7ZR�LQVXUHUV�VWDWHG�WKH�DYHUDJH�FRVW�WR�GHIHQG�D�FODLP�H[FHHGHG����������
¾��)LYH�VWDWHG�WKHLU�DYHUDJH�GHIHQVH�FRVWV�ZHUH�EHWZHHQ����������DQG�����������DQG
¾��)RXU�LQVXUHUV�LQGLFDWHG�WKH�DYHUDJH�FRVW�RI�GHIHQVH�ZDV�EHWZHHQ���������DQG�

��������

$W�WKH�VDPH�WLPH��WKH�UDWHV�LQVXUHUV�SD\�GHIHQVH�FRXQVHO�DUH�DOVR�FOLPELQJ��$PRQJ�
LQVXUHUV�VXUYH\HG�����SHUFHQW�UHSRUWHG�DQ�LQFUHDVH�LQ�UDWHV�SDLG�WR�GHIHQVH�FRXQVHO�
GXULQJ�WKH�SDVW�\HDU��6SHFL¿FDOO\�����SHUFHQW�VDZ�DQ�LQFUHDVH�LQ�UDWHV�WKH�LQVXUDQFH�
FRPSDQ\�SDLG�GHIHQVH�FRXQVHO�E\����RU�OHVV��0RUH�WKDQ�KDOI�������VDZ�DQ�LQFUHDVH�
LQ�UDWHV�RI�������DQG���SHUFHQW�VDZ�DQ�LQFUHDVH�RI��������

����1HZ�FDWHJRU\�LQWURGXFHG�LQ������VXUYH\��
����)RU��������������WKH�FDWHJRU\�ZDV�GH¿QHG�DV�³JUHDWHU�WKDQ������´
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Allegations in a legal malpractice claim often include simple scrivener errors, inadequate 
representation, breach of fiduciary duty, and conflicts of interest. These claims may 
involve situations where the attorney overlooked a significant detail or issue in a 
transaction; didn’t raise the matter as significant with the client; failed to advise the 
client about the disadvantages of the transaction or implications of the issue; or failed to 
adequately outline from the beginning whom they did or didn’t represent.  

Avoiding business transactions claims requires the requisite expertise and time, as well 
as significant attention to detail. Under pressure to complete deals in compressed 
timeframes, business transactions lawyers often lack the bandwidth or time to recognize 
some inherent risks of the deal. Even when attorneys do have sufficient time, the client’s 
business dealings may be dicey or complex and the lawyer may simply not understand 
the underlying nature of the deal itself, making the representation inherently risky.   

Despite the duty to provide competent representation as stipulated in ABA Rule 1.1, 
many attorneys handling business transaction matters often wander outside their area of 
expertise. In transactional work, certain elements may appear quite different as the 
matter progresses. Veering outside the scope of the engagement can quickly lead to 
malpractice claims. When an attorney is hired for one task on a complex deal, but ends 
up providing input or advice on other aspects of the deal that is outside his or her area of 
expertise, it often can lead to an error or omission.  

To avoid “scope creep,” the engagement agreement should clearly define the role of the 
attorney for a particular matter – and the attorney should stick to that role. (The conflicts 
check should also align with the description of the work.) Avoid resistance by attorneys 
at your firm to re-evaluate the engagement agreement, as it’s important to spot where 
you may be getting into areas outside the scope of the agreement and to continuously 
document in writing the aspects of the matter you are working on. By maintaining a clear 
delineation of what work a lawyer has – and has not – agreed to perform, a lawyer can 
mitigate the risk of subsequently being sued for performing legal services he or she was 
not qualified to render. 

Trust & Estates: Another significant trend in legal professional liability involves the 
increase in claims against lawyers performing estate, trust, and probate work. The “Baby 
Boomer” generation is retiring in greater numbers with a concomitant number of heirs 
and beneficiaries disputing over estates. This all leads to a contemporaneous rise in 
claims against attorneys who mis-draft estate planning documents, fail to appreciate 
various tax consequences, err in the representation of their clients during litigation, 
and/or fail to act in an acceptable fiduciary capacity over estates and trusts. 
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design professionals, in need of 
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7)  Insurers plan rate increases.
 
Increases in malpractice claim severity and the cost to pay defense counsel are 
IDFWRUV�OHDGLQJ�LQVXUHUV�WR�SURMHFW�SUHPLXP�LQFUHDVHV�LQ�������$OO�EXW�RQH�RI�WKH�
LQVXUHUV�SROOHG�LQGLFDWHG�WKH\�ZHUH�SODQQLQJ�UDWH�LQFUHDVHV�IRU������WR�NHHS�XS�ZLWK�
the increased severity of legal malpractice claim payouts. 

¾��7ZR�LQVXUHUV�SURMHFW�UDWH�LQFUHDVHV�RI�������
¾��)RXU�DUH�SODQQLQJ�UDWH�LQFUHDVHV�EHWZHHQ�������
¾��7KUHH�DUH�SURMHFWLQJ�UDWH�LQFUHDVHV�RI��������DQG�
¾��2QH�LV�SURMHFWLQJ�UDWH�LQFUHDVHV�EHWZHHQ����������

,,,��&RQFOXVLRQ��
$V�ODZ�¿UPV�ORRN�WR�DGGUHVV�NH\�FKDOOHQJHV�DQG�PDLQWDLQ�WKHLU�FXOWXUH�LQ�D�FKDQJLQJ�
OHJDO�PDUNHW��UREXVW�ULVN�PDQDJHPHQW��VWURQJ�YHWWLQJ��DQG�IHUYHQW�RYHUVLJKW�UHPDLQ�
NH\��)LUPV�QHHG�WR�FRQWLQXDOO\�UH�HYDOXDWH�WKHLU�SUDFWLFHV�DQG�SURFHGXUH�±�DQG��
SRWHQWLDOO\��HYHQ�WKHLU�EXVLQHVV�VWUDWHJ\�±�WR�DFKLHYH�WKH�SURSHU�ULVN�UHZDUG�EDODQFH��

$W�WKH�VDPH�WLPH��XQGHUVWDQGLQJ�WKH�IUHTXHQF\�DQG�VHYHULW\�RI�OHJDO�PDOSUDFWLFH�
FODLPV��KRZ�HUURUV�RFFXU�DQG�WKH�SUDFWLFH�DUHDV�WKDW�W\SLFDOO\�FDXVH�WKHP�FDQ�SURYLGH�
LQYDOXDEOH�LQVLJKWV�LQWR�ZKHUH�WR�LQYHVW�OLPLWHG�WLPH�DQG�UHVRXUFHV��

%XLOGLQJ�DQG�PDLQWDLQLQJ�D�VROLG�ULVN�PDQDJHPHQW�SURJUDP�UHTXLUHV�RQJRLQJ�IRFXV�
DQG�DWWHQWLRQ��+RZHYHU��WKLV�LQYHVWPHQW��H[SHULHQFH�VKRZV��FDQ�SD\�GLYLGHQGV�LQ�
WHUPV�RI�¿QDQFLDO�UHVXOWV��DV�ZHOO�DV�LQ�EHWWHU�SULFLQJ�DQG�FRYHUDJH�WHUPV�IRU�WKH�¿UP¶V�
/DZ\HUV¶�3URIHVVLRQDO�/LDELOLW\�,QVXUDQFH�SURJUDP��

1RWHV� 
����6WURP��5����������/DWHUDO�+D]DUG��/HJDO�0DOSUDFWLFH�&ODLPV�5LVH�:LWK�1HZ�+LUHV��
�����7KH�$PHULFDQ�/DZ\HU��-XQH����������

����)ODKHUW\��6����������+LULQJ�0LV¿UHV�6KRZ�1HHG�IRU�7RXJKHU�/DZ�)LUP�9HWWLQJ��
�����7KH�$0�/DZ�'DLO\��-XQH�����������


