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IN THE UNITED STATES DISTRICT COURT  
FOR THE NORTHERN DISTRICT OF ILLINOIS  

EASTERN DIVISION  
 
SANDY POINT DENTAL, PC,  )  
 )  

PlainWi൵, )  
 ) CaVe No. 20 CV 2160 

Y. )  
 ) JXdge RobeUW W. GeWWleman 
THE CINCINNATI INSURANCE  )  
COMPANY,  )  

 )  
DefendanW. )  

 
 

MEMORANDUM OPINION & ORDER 

 PlainWi൵ Sand\ PoinW DenWal, PC bUoXghW a WhUee coXnW complainW againVW defendanW, ๠e 

CincinnaWi InVXUance Compan\, Veeking a declaUaWion WhaW defendanW mXVW pUoYide coYeUage 

XndeU Whe polic\ foU loVVeV dXe Wo goYeUnmenWal cloVXUe oUdeUV inWended Wo VloZ Whe VpUead of Whe 

CoUonaYiUXV and COVID-19, damageV and aWWoUne\V¶ feeV XndeU 215 ILCS 5/155, and a claim foU 

bUeach of conWUacW foU failing Wo pUoYide coYeUage.  DefendanW moYeV Wo diVmiVV XndeU Fed. R. 

CiY. P. 12(b)(6) foU failXUe Wo VWaWe a claim.  FoU Whe UeaVonV VeW foUWh beloZ, Whe coXUW gUanWV 

defendanW¶V moWion.   

BACKGROUND 

 PlainWi൵ iV a denWiVW o൶ce.  On MaUch 20, 2020, IllinoiV GoYeUnoU PUiW]keU iVVXed an oUdeU 

inVWUXcWing all ³non-eVVenWial bXVineVVeV´ Wo cloVe in oUdeU Wo VloZ Whe VpUead of COVID-19.  ๠aW 

oUdeU lefW denWal o൶ceV able Wo do emeUgenc\ and non-elecWiYe ZoUk, bXW noW UoXWine ZoUk.  AV a 

denWal o൶ce WhaW moVWl\ doeV UoXWine ZoUk, plainWi൵ allegeV WhaW iW ZaV e൵ecWiYel\ foUced Wo VhXW 
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doZn foU Whe dXUaWion of Whe cUiViV.  ๠iV VhXW-doZn haV UeVXlWed in a VXbVWanWial loVV of UeYenXe 

foU plainWi൵. 

 DefendanW iVVXed an inVXUance polic\ Wo plainWi൵ foU Whe peUiod of OcWobeU 14, 2017 Wo 

OcWobeU 14, 2020.  ๠e UeleYanW pUoYiVionV can be foXnd in Whe BXilding and PeUVonal PUopeUW\ 

CoYeUage FoUm and Whe BXVineVV Income CoYeUage FoUm.  ๠e BXVineVV Income CoYeUage 

VWaWeV, in UeleYanW paUW: 

We Zill pa\ foU Whe acWXal loVV of ³BXVineVV Income´ « \oX VXVWain dXe Wo Whe 
neceVVaU\ ³VXVpenVion´ of \oXU ³opeUaWion´ dXUing Whe ³peUiod of UeVWoUaWion´. ๠e 
³VXVpenVion´ mXVW be caXVed b\ diUecW ph\Vical ³loVV¶ Wo pUopeUW\ aW ³pUemiVeV´ 
caXVe b\ oU UeVXlWing fUom an\ CoYeUed CaXVe of LoVV. 
 
[«] 
 
We Zill pa\ foU Whe acWXal loVV of BXVineVV Income \oX VXVWain dXe Wo Whe neceVVaU\ 
³VXVpenVion´ of \oXU ³opeUaWionV´ dXUing Whe ³peUiod of UeVWoUaWion´. ๠e 
³VXVpenVion´ mXVW be caXVed b\ diUecW ph\Vical ³loVV´ Wo pUopeUW\ aW ³pUemiVeV´ 
Zhich iV deVcUibed in Whe DeclaUaWionV and foU Zhich a ³BXVineVV Income´ LimiW of 
InVXUance iV VhoZn in Whe DeclaUaWion. ๠e ³loVV´ mXVW be caXVed b\ oU UeVXlW fUom 
a CoYeUed CaXVe of LoVV. 
 

๠e polic\ de¿neV a CoYeUed CaXVe of LoVV aV ³RISKS OF DIRECT PHYSCIAL LOSS,´ XnleVV 

e[pUeVVl\ e[clXded b\ Whe polic\.  

 ๠e polic\ alVo pUoYideV CiYil AXWhoUiW\ coYeUage.  To WUiggeU VXch coYeUage, oUdeUV of ciYil 

aXWhoUiW\ mXVW ³pUohibiW acceVV Wo Whe µpUemiVeV¶ dXe Wo diUecW ph\Vical µloVV¶ Wo Whe pUopeUW\, oWheU 

Whan aW Whe µpUemiVeV¶, caXVed b\ oU UeVXlWing fUom a CoYeUed CaXVe of LoVV.´  

DISCUSSION 

DefendanWV moYed Wo diVmiVV pXUVXanW Wo Fed. R. CiY. P. 12(b)(6).  ๠e pXUpoVe of VXch a 

moWion iV Wo WeVW Whe VX൶cienc\ of Whe complainW, noW Wo jXdge Whe meUiWV of Whe caVe.  GibVon Y. 

CiW\ of Chicago, 910 F.2d 1510, 1520 (7Wh CiU. 1990).  When conVideUing Whe moWion, Whe coXUW 

accepWV aV WUXe all Zell-pleaded facWXal allegaWionV and dUaZV all UeaVonable infeUenceV in 
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plainWi൵'V faYoU.  McMillan Y. CollecWion PUofeVVionalV Inc., 455 F.3d 754, 758 (7Wh CiU. 2006). 

๠e complainW mXVW plead VX൶cienW facWV Wo plaXVibl\ VXggeVW WhaW plainWi൵ haV a UighW Wo Uelief 

and UaiVe WhaW poVVibiliW\ aboYe Whe ³VpecXlaWiYe leYel.´  Bell AWlanWic CoUp. Y. TZombl\, 550 U.S. 

544, 555 (2007). 

1) PURSHUW\ DaPaJH 

 ๠e paUWieV agUee WhaW IllinoiV laZ goYeUnV WheiU diVpXWe.  In IllinoiV, Whe conVWUXcWion of an 

inVXUance polic\ iV a TXeVWion of laZ.  CoXnWU\ MXW. InV. Co. Y. LiYoUVi MaUine, Inc., 856 N.E.2d 

338, 342 (Ill. 2006).  An inVXUance polic\ iV Wo be conVWUXed aV a Zhole, ³giYing e൵ecW Wo eYeU\ 

pUoYiVion, if poVVible, becaXVe iW mXVW be aVVXmed WhaW eYeU\ pUoYiVion ZaV inWended Wo VeUYe a 

pXUpoVe.´  Valle\ FoUge InV. Co. Y. SZideUVki ElecV., Inc., 860 N.E.2d 307, 314 (Ill. 2006).  ³If 

Whe ZoUdV XVed in Whe polic\ aUe cleaU and XnambigXoXV, Whe\ mXVW be giYen WheiU plain, oUdinaU\, 

and popXlaU meaning.´  CenW. Ill. LighW Co. Y. Home InV. Co., 821 N.E.2d 206, 213 (Ill. 2004).  

HoZeYeU, ³[a] polic\ pUoYiVion iV noW UendeUed ambigXoXV Vimpl\ becaXVe Whe paUWieV diVagUee aV 

Wo iWV meaning.´  FoXndeUV InV. Co. Y. MXno], 930 N.E.2d 999 (Ill. 2010).1 

 AW Whe moVW baVic leYel, Whe paUWieV diVpXWe ZheWheU Whe VXbVWanWial cloVXUe of Whe denWiVW 

o൶ce dXe Wo GoYeUnoU PUiW]keU¶V oUdeUV conVWiWXWed a ³diUecW ph\Vical loVV´ XndeU Whe polic\.  

PlainWi൵¶V complainW doeV noW allege WhaW WheUe ZaV an\ demonVWUable, ph\Vical alWeUaWion Wo Whe 

pUopeUW\ aW iWV denWal o൶ce.  RaWheU, plainWi൵ aVVeUWV WhaW Whe langXage of Whe polic\ doeV noW 

UeTXiUe a Wangible, maWeUial loVV Wo Whe ph\Vical VWUXcWXUe, bXW alloZV foU a paUWial loVV Wo Whe 

pUopeUWieV fUom loVV of XVe.  PlainWi൵ fXUWheU aUgXeV WhaW Whe polic\ conWainV VeYeUal e[clXVionV Wo 

coYeUage, and WhaW an e[clXVion foU pandemicV iV conVpicXoXVl\ abVenW fUom Whe e[clXVion 

VecWion. 

 
1 ๠e coXUW ma\ Wake noWice of Whe polic\ ZiWhoXW conYeUWing Whe moWion Wo diVmiVV inWo a moWion foU VXmmaU\ 
jXdgmenW.  VenWXUe AVVoc. CoUp. Y. ZeniWh DaWa S\V. CoUp., 987 F.2d 429, 431 (7Wh CiU. 1993). 
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 ๠e cUiWical polic\ langXage heUe²³diUecW ph\Vical loVV´²XnambigXoXVl\ UeTXiUeV Vome 

foUm of acWXal, ph\Vical damage Wo Whe inVXUed pUemiVeV Wo WUiggeU coYeUage.  ๠e ZoUdV ³diUecW´ 

and ³ph\Vical,´ Zhich modif\ Whe ZoUd ³loVV,´ oUdinaUil\ connoWe acWXal, demonVWUable haUm of 

Vome foUm Wo Whe pUemiVeV iWVelf, UaWheU Whan foUced cloVXUe of Whe pUemiVeV foU UeaVonV 

e[WUaneoXV Wo Whe pUemiVeV WhemVelYeV, oU adYeUVe bXVineVV conVeTXenceV WhaW ÀoZ fUom VXch 

cloVXUe.  See NeZman M\eUV KUeineV GUoVV, P.C. Y. GUeaW NoUWheUn InV. Co., 17 F.SXpp.3d 323 

(S.D.N.Y. 2014) (laZ ¿Um did noW VX൵eU ³diUecW ph\Vical loVV´ Zhen elecWUic XWiliW\ pUeempWiYel\ 

VhXW o൵ poZeU in adYance of HXUUicane Sand\).  PlainWi൵ Vimpl\ cannoW VhoZ an\ VXch loVV aV a 

UeVXlW of eiWheU inabiliW\ Wo acceVV iWV oZn o൶ce oU Whe pUeVence of Whe YiUXV on iWV ph\Vical 

VXUfaceV, Whe laWWeU of Zhich plainWi൵ failV Wo allege in iWV complainW.  PlainWi൵ haV noW pled an\ 

facWV VhoZing ph\Vical alWeUaWion oU VWUXcWXUal degUadaWion of Whe pUopeUW\.  NoWhing aboXW Whe 

pUopeUW\ haV been alWeUed Vince MaUch 2020.  PlainWi൵ need noW make an\ UepaiUV oU change an\ 

paUW of Whe bXilding Wo conWinXe iWV bXVineVV.  CompaUe Id. (e[plaining WhaW ³UepaiU´ and ³Ueplace´ 

in peUiod of UeVWoUaWion claXVe ³conWemplaWe ph\Vical damage Wo Whe inVXUed pUemiVeV aV oppoVed 

Wo loVV of XVe of iW´); ZiWh Bd. of EdXc. of TZp. High Sch. DiVW. No. 211 Y. InW¶l InV. Co., 720 

N.E.2d 622, 625-26 (Ill. CW. App. 1999), aV modi¿ed on denial of UeheaUing (Dec. 3, 1999) 

(¿nding ph\Vical damage Wo Whe pUopeUW\, and WhXV coYeUage, becaXVe plainWi൵ ZaV UeTXiUed Wo 

condXcW UepaiUV and UemoYe aVbeVWoV-caXVing maWeUialV fUom Whe pUemiVeV). 

 ๠iV holding iV conViVWenW ZiWh oWheU coXUWV WhaW haYe eYalXaWed ZheWheU Whe coUonaYiUXV 

caXVeV pUopeUW\ damage ZaUUanWing inVXUance coYeUage.  See, foU e[ample, Social Life Maga]ine, 

Inc. Y. SenWinel InV. Co. LWd., No. 20 C 3311 (S.D.N.Y. 2020), ECF No. 25, E[. B aW 5:3-4 

(den\ing a moWion foU pUeliminaU\ injXncWion becaXVe Whe coUonaYiUXV doeV noW caXVe diUecW 

ph\Vical loVV, WheUefoUe no coYeUage ZaV UeTXiUed; Whe coUonaYiUXV ³damageV lXngV. IW doeVn¶W 
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damage pUinWing pUeVVeV´); DieVel BaUbeUVhop, LLC Y. SWaWe FaUm Llo\dV, -- F.SXpp.3d --, 2020 

WL 4724305, aW *5 (W.D. Te[. AXg. 13, 2020) (gUanWing a moWion Wo diVmiVV becaXVe Whe 

coUonaYiUXV did noW caXVe a diUecW ph\Vical loVV, and ³Whe loVV needV Wo haYe been a µdiVWincW, 

demonVWUable ph\Vical alWeUaWion of Whe pUopeUW\.¶´); GaYUilideV MgmW. Co. Y. Michigan InV. Co., 

No. 20-258-CB (Mich. 2020), ECF. No. 25, E[. C (e[plaining WhaW diUecW ph\Vical loVV Wo 

pUopeUW\ UeTXiUeV Wangible alWeUaWion oU damage WhaW impacWV Whe inWegUiW\ of Whe pUopeUW\, and 

diVmiVVing Whe caVe becaXVe plainWi൵ failed Wo allege WhaW Whe coUonaYiUXV had an\ impacW Wo Whe 

pUemiVeV); RoVe¶V 1, LLC Y. EUie InV. E[ch., No. 2020 CA 002424 B, 2020 WL 4589206, aW *5 

(D.C. SXpeU. AXg. 6, 2020) (gUanWing VXmmaU\ jXdgmenW foU inVXUeU on UeVWaXUanW¶V claimV of loVW 

bXVineVV caXVed b\ coUonaYiUXV cloVXUe oUdeUV becaXVe WheUe ZaV no diUecW ph\Vical loVV Wo 

pUopeUW\).2 

  In eVVence, plainWi൵ VeekV inVXUance coYeUage foU ¿nancial loVVeV aV a UeVXlW of Whe cloVXUe 

oUdeUV.  ๠e coUonaYiUXV doeV noW ph\Vicall\ alWeU Whe appeaUance, Vhape, coloU, VWUXcWXUe, oU oWheU 

maWeUial dimenVion of Whe pUopeUW\.  ConVeTXenWl\, plainWi൵ haV failed Wo plead a diUecW ph\Vical 

loVV²a pUeUeTXiViWe foU coYeUage.3   

2) CLYLO AXWKRULW\ 

 PlainWi൵¶V aUgXmenWV UegaUding ciYil aXWhoUiW\ coYeUage fail foU VimilaU UeaVonV.  AV noWed 

aboYe, Whe polic\¶V ciYil aXWhoUiW\ coYeUage applieV onl\ if WheUe iV a CoYeUed CaXVe of LoVV, 

meaning a diUecW ph\Vical loVV, Wo pUopeUW\ oWheU Whan Whe plainWi൵¶V pUopeUW\.  EYen When, WheUe iV 

 
2 PlainWi൵ heaYil\ UelieV on SWXdio 417 Inc. Y. ๠e CincinnaWi InVXUance Co., 20 C 3127-SRB (S.D. Mo.  AXg. 12, 2020), 
a MiVVoXUi caVe WhaW foXnd WhaW Whe coUonaYiUXV caXVed a ph\Vical loVV Wo pUopeUW\ ZaUUanWing inVXUance coYeUage.  ๠aW 
coXUW UeVWed iWV deciVion on WhaW polic\¶V e[panViYe langXage, langXage YeU\ di൵eUenW fUom Whe polic\ in Whe inVWanW 
caVe.  ๠e XnambigXoXV langXage in Whe inVWanW polic\ ZaUUanWV a di൵eUenW conclXVion²ph\Vical damage WhaW 
demonVWUabl\ alWeUV Whe pUopeUW\ iV neceVVaU\ foU coYeUage, and Whe coUonaYiUXV doeV noW caXVe ph\Vical damage. 
3 PlainWi൵¶V aUgXmenWV UegaUding Whe e[clXVionV aUe XnaYailing. B\ Whe polic\¶V plain and XnambigXoXV We[W, Whe 
e[clXVionV aUe WUiggeUed onl\ Zhen WheUe iV ¿UVW a diUecW ph\Vical loVV. HaYing deWeUmined WhaW WheUe iV no diUecW 
ph\Vical loVV, Whe coXUW need noW addUeVV aUgXmenWV UegaUding Whe e[clXVionV. 
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coYeUage onl\ if Whe ciYil aXWhoUiW\ oUdeU, (1) pUohibiWV acceVV Wo Whe pUemiVeV dXe Wo (2) diUecW 

ph\Vical loVV Wo pUopeUW\, oWheU Whan plainWi൵¶V pUemiVeV, caXVed b\ oU UeVXlWing fUom an\ 

CoYeUed CaXVe of LoVV.   

 JXVW aV Whe coUonaYiUXV did noW caXVe diUecW ph\Vical loVV Wo plainWi൵¶V pUopeUW\, Whe 

complainW haV noW (and likel\ coXld noW) allege WhaW Whe coUonaYiUXV caXVed diUecW ph\Vical loVV Wo 

oWheU pUopeUW\.  B\ Whe polic\¶V oZn WeUmV, Whe ciYil aXWhoUiW\ coYeUage doeV noW appl\.  FailXUe Wo 

meeW WhiV UeTXiUemenW alone ZaUUanWV diVmiVVal of an\ claim foU ciYil aXWhoUiW\ coYeUage.  AV Wo 

Whe ne[W pUong, Zhile coUonaYiUXV oUdeUV haYe limiWed plainWi൵¶V opeUaWionV, no oUdeU iVVXed in 

IllinoiV pUohibiWV acceVV Wo plainWi൵¶V pUemiVeV.  See S\Xf\ EnWeUV. Y. Home InV. Co. of Ind., 1995 

WL 129229, aW *2 (N.D. Cal. MaU. 21, 1995) (UioW-UelaWed cXUfeZ pUeYenWed cXVWomeUV fUom 

being oXWVide, iW did noW pUohibiW acceVV Wo Whe inVXUed¶V pUemiVeV).  Indeed, plainWi൵ concedeV WhaW 

denWal o൶ceV ZeUe deemed eVVenWial bXVineVVeV foU emeUgenc\ and non-elecWiYe ZoUk.  

ConVeTXenWl\, plainWi൵ haV failed Wo allege WhaW acceVV Wo iWV pUemiVeV ZaV pUohibiWed b\ 

goYeUnmenW oUdeU, and iWV claim foU ciYil aXWhoUiW\ coYeUage failV.  

 FoU Whe foUegoing UeaVonV, CoXnWV I and II aUe diVmiVVed.  

3) SHFWLRQ 155 

 215 ILCS 5/155 pUoYideV ³an e[WUaconWUacWXal Uemed\ Wo polic\-holdeUV ZhoVe inVXUeU¶V 

UefXVal Wo Uecogni]e liabiliW\ and pa\ a claim XndeU a polic\ iV Ye[aWioXV and XnUeaVonable.´  

PhillipV Y. PUXdenWial InV. Co. of AmeUica, 714 F.3d 1017, 1023 (7Wh CiU. 2013).   ³If WheUe iV a 

bona ¿de diVpXWe UegaUding coYeUage²meaning a diVpXWe WhaW iV Ueal, genXine, and noW feigned²

VWaWXWoU\ VancWionV XndeU VecWion 5/155 aUe inappUopUiaWe.´  Id. (inWeUnal ciWaWionV omiWWed).  

SecWion 5/155 claimV ma\ be diVmiVVed aW Whe pleadingV VWage Zhen a plainWi൵ failV Wo VWaWe a 

VX൶cienW facWXal baViV foU VancWionV, oU Zhen a bona ¿de diVpXWe UegaUding coYeUage iV appaUenW 
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fUom Whe face of Whe complainW.  See 9557, LLC & RiYeU W. MeeWing AVVocV., Inc. Y. TUaYeleUV 

Indem. Co. of Conn., No. 15 C 10822, 2016 WL 464276, aW *4 (N.D. Ill. Feb. 8, 2016).  

 HeUe, plainWi൵¶V complainW VWaWeV in a conclXVoU\ faVhion: ³[d]efendanW¶V denialV ZeUe 

Ye[aWioXV and XnUeaVonable.´  ๠e onl\ facWXal allegaWion pUoYided iV WhaW defendanW denied Whe 

inVXUance claim ZiWhoXW condXcWing an inYeVWigaWion.  PlainWi൵ haV WhXV failed Wo plead a 

VX൶cienWl\ plaXVible baViV foU VancWionV.  FXUWheU, Whe face of Whe complainW pUeVenWV, aW moVW, a 

bona ¿de diVpXWe oYeU coYeUage Zhich pUeclXdeV a ¿nding of SecWion 155 liabiliW\.  CoXnW III iV 

diVmiVVed.  

CONCLUSION 

 FoU Whe UeaVonV VWaWed aboYe, defendanW¶V moWion Wo diVmiVV (Doc. 25) iV gUanWed. 

 

ENTER: SHSWHPEHU 21, 2020  
 
 
 

__________________________________________ 
RREHUW W. GHWWOHPaQ 
UQLWHG SWaWHV DLVWULFW JXGJH 
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